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APPENDIX C 

Initial Regulatory Flexibility Act Analysis 

1. As required by the Regulatory Flexibility Act of 1980, as amended (“RFA”)’ the Commission 
has prepared this present Initial Regulatory Flexibility Analysis (“IRFA”) concerning the possible 
significant economic impact on small entities by the policies and rules proposed in this Notice of 
Proposed Rulemaking (“Notice”). Written public comments are requested on this IRFA. Comments must 
be identified as responses to the IRFA and must be filed by the deadlines for comments provided in 
Section W.D. of the Notice. The Commission will send a copy of the Notice, including this IRFA, to the 
Chief Counsel for Advocacy of the Small Business Administration (SBA)? In addition, the Notice and 
IRFA (or summaries thereof) will be published in the Federal Register? 

A. Need for, and Objectives of, the Proposed Rule Changes 

2. Section 202 of the Satellite Home Viewer Extension and Reauthorization Act of 2004 
(“SHVERA”)4 creates Section 340 of the Communications Act of 1934, as amended,” and amends the 
copyright laws6 to provide satellite carriers with the authority to offer Commissiondetermined 
“significantly-viewed” signals of out-of-market broadcast stations to subscribers. Section 340 directs the 
Commission, within 60 days of enactment of the SHVERA, to (1) publish and maintain a list of the 
stations and the communities containing such stations that are eligible for “significantly viewed” status, 
and (2) commence a rulemaking proceeding to implement new Section 340.7 This Notice achieves these 
statutory objectives by opening the present proceeding and publishing a list of significantly viewed 
stations: and proposes rule changes to part 76 of the Commission’s rules9 to implement Section 340’s 
statutory authorization for satellite carriage of significantly viewed signals. 

B. Legal Basis 

3. The proposed action is authorized under Sections 1, 4(i) and (i), and 340 of the 
Communications Act of 1934, as amended, 47 U.S.C. $8 I51,154(i) and (i), and 340. 

I See 5 U.S.C. 5 603. The RFA, see 5 U.S.C. 5 601 et seq., has been amended by the Small Business Regulatory 
Enforcement Fairness Act of 1996 (“SBREFA”), Pub. L. No. 104-121, Title XI, 110 Stat. 847 (1996). The 
SBREFA was enacted as Title XI of the Contract With America Advancement Act of 1996 (“CWAAA”). 

*See 5 U.S.C. 8 603(a). 

See 5 U.S.C. $ 603(a). 

‘ Section 202 of the Satellite Home Viewer Extension and Reauthorization Act of 2004 (“SHVEW), Pub. L. No. 
10847, $202,118 Stat 2809,3393 (2004) (to be codified at 47 U.S.C. $ 340). 

47 U.S.C. $ 340. 

Section 102 of the SHVEM creates a new 17 U.S.C. $ 119(a)(3) to provide satellite carriers with a statutory 6 

copyright license to offer out-of-market “significantly viewed” signals to subscribers. 17 U.S.C. $ 119(a)(3). 

’See 47 U.S.C. 8 34qcXl). 

The list of significantly viewed stations is contained in Appendix B to this Notice. 

See proposed rules contained in Appendix A to this Notice. 
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C. Description and Estlmate of the Number of Small Entitles to Which the Proposed Rule 
Will Apply 

1. Entitig Directly Affected By Proposed Rnles 

4. The RFA drrects the Commission to provide a description of and, whac fcasiile, an estimate 
of the numba of mall entities that will be affected by the pmposed rules, if adopted.'" The RFA 
generally defines the tam "small entity" as having the 681I1c meaning as the tams "small busiss," small 
Organizaticm," and "Snail pv: uncut jurisdiction."" ~n addition, the tam  mal^ business" has the si.m 
meaning as thc tam "small busnas COMxmn unda the Small Business Act.'' A small business cor:. T I  
is one which (1) is mdcpcndcntly owned and opera- (22 is not dominant in its field of operation; and 
(3) satisfies any add i t id  criaria established by the SBA.' 

5. The proposed rules contained in this Notice, as r e q u i d  by statute, arc intended to permit the 
distribution of Commissiou&tcrmined "significantly viewed" si@ by statutorily defined "satellite 
carrim* to ~ 0 1 1 6 ~ ~ 1 5 . ' ~  Therefore, "satellite clorim," which includes Direct F3rodxt Satellite (DBS). 
will be directly and primarily affected by the paposed rules, ifadoptea In addition, we believe the 
pmposcd rules, if adoptad, will also dircctly affect television stations, which may be carried via satellite 
under the SHVERA if demmined to be significantly viewed. and cable operatom, wbicb would share 
some of the new and revised d c s  with satellite carriers. W e  also bclim that private cable operators 
(€'COS), also known as satellite mastcr antenna television (SMATV) systemq may be directly affected 
becam PCOs oftea usc DBS vidca pmpmming LS part of their Savicc packa~ to subscribns. 
Therefore, in this RFA, we consider, and mvite comment on, the impact of the pmposcd rules 011 d l  
television broadcast statim, small cable and satellite operators and othcr d l  entities. A description of 
such s d  entities, 86 well as an Cstimatc of thc number of such small entities, is provided below. 

6. Sr- ,'lite Carriers. Tk SHVERA defines the tcrm "satellite c a n i d  by rtfaence to the' 
..~:rinition in . copyright title 17.'' This dctinition includes entitks providing services LS described in 
17 U.S.C. 5 119(d)(6) using the facilities of a satellite or satellite service E d  under Pal 25 of the 
Chmnkim's rules to operate in Dirrcr Broadc& Satellite (DBS) Q FixedSat~Ilite Savicc (FSS) 

As a general practice, not mandated by any regulation. DBS licenscts usu~lly own and 

I' 2, U.S.C. 5 603(hi. 3). 

'I 5 U.S.C. §601(6). 

'.'SU.S.C. ~601(3)(incolpontingbyrrfaenathe~of"dbusioetsconam"inlSU.S.C. 6632). 
muant to 5 U.S.C. 6 601(3), thc stp~ory &!inition of d busincrr 8ppk "Imksa m agency, .Aer 

c d t u t i o n  wi& the Off~ce of Advocacy of the S d  BusiacM . md.fbaoppmbmay . fapublic 
ConrmCnt,  CStrbbbCS O m  OrlOOIC definitions Of luchtCrm which m e . totbcnaivitiesoftheaggencyaad 

m SOmctimJ difhcult to apply ink context ofbroadcast tckvisioa Amndingly, the Comrmssr ' 'On'sMtiStical 

publishes such de!inition(r) ir thc Fcdenl Register." 5 U.S.C. 5 601(3). 

l3 15 U.S.C. 0 632. Applicamn of thc smtutrny Critni. of dominooce in its field of opcratia and 

acwuot of television statim m y  be over-inclusivr.. 

See, s u p ,  Section IILA.8. of the Norice; see also 47 1 C. 5 Wij(1); 47 U.S.C. 0 338&)(3A BF d by I4 

the SHVERA, and 17 U.S.C. §11!3(d)(6). 

See47U.S.C. 5 34O(ixl); 47 U.S.C. 5 338(kM3), as Mcnaeabythc SHVERA, ad 17U.S.C. 5119(d)(6). 15 

I' part 100 ofthe commisrion's r u k ~  was climinstcd in 2002 and now w FSS and DBS satellitc faciitics arc 
l i d  porrumd to Part 25 of the tules. Policies and Rules for the Dirsa Brwdmrt SareUite Service, 17 FCX 
RIA 11331 (2002); 47 C.F.R. 25.148. 
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operate their own satellite facilities as well as package the programming they offer to their subscribers. In 
contrast, satellite carriers using FSS facilities often lease capacity from another entity that is licensed to 
operate the satellite used to provide service to subscribers. These entities package their own 
programming and may or may not be Commission licensees themselves. In addition, a third situation 
may include an entity using a non-US. licensed satellite to provide programming to subscribers in the 
United States pursuant to a blanket eartb station license.” In the Notice, we tentatively conclude that the 
defmition of “satellite carrier” would include all three types of entities described above, but nonetheless 
request comment on this issue. Because the definition of “satellite carrier” will affect the type and 
number of entities impacted by the proposed rules, we again seek comment here, in the context of this 
IRFA. 

7 .  Direct Broadcast Satellite (“DBS’Y Service. DBS service is a nationally distributed 
subscription service that delivers video and audio programming via satellite to a small parabolic “dish” 
antenna at the subscriber’s location. Because DBS provides subscription services, DBS falls within the 
SBA-recognized definition of Cable and Other Program Distribution.“ This definition provides that a 
small entity is one with $12.5 million or less in annual receipt~.’~ Currently, only four operators hold 
licenses to provide DBS service, which requires a great investment of capital for operation. All four 
currently offer subscription services. Two of these four DBS operators, DirecTV’’ and EchoStar 
Communications Corporation (“EchoStar’?,z1 report annual revenues that are in excess of the threshold 
for a small business. A third operator, Rainbow DBS, is a subsidiary of Cablevision’s Rainbow Network, 
which also reports annual revenues in excess of $12.5 million, and thus does not qualify as a small 
business.u The fourth DBS operator, Dominion Video Satellite, Inc. (“Dominion”), offers religious 
(Christian) programming and does not report its annual receipts?’ The Commission does not know of 
any source which provides this information and, thus, we have no way of confirming whether Dominion 
qualifies as a small business. Because DBS service requires significant capital, we believe it is unlikely 
that a small entity as defmed by the SBA would have the financial wherewithal to become a DBS 
licensee. Nevertheless, given the absence of specific data on this point, we acknowledge the possibility 
that there are entrants in this field that may not yet have generated $12.5 million in annual receipts, and 
therefore may be categorized as a small business, if independently owned and operated. 

See, e.g., Application QfDirecTV Enterprises, LLC, Request For Special Temporary Authorityfor the DirecW 
5 Satellite; Application QfDirec WEnteiprises, LLC, Request for Blanket Authorization for 1,000.000 Receive 
Only Earth Stations to Provide Direct Broadcast Satellite Service in the US. using the Canadian Authorized 
DirecTYS Satellite at the 72.5’ W.L. Broadcast SatelliteServicelacation, 19 FCC Red. 15529 (Sat. Div. 2004). 

13 C.F.R g 121.201, NAICS code 517510. 

Id. 

2o DirecTV is the largest DBS operator and the second largest MVPD, serving an estimated 13.04 million 
subscribers nationwide; see Annual Assessment of the Status of Competition in the Market for the Delivery of 
Video Programming, Eleventh Annual Report, FCC 05-13,n 55 (rel. Feb. 4,2005) (“ZOOS Cable Competition 
Report‘). 

21 Echostar, which provides service under the brand name Dish Network, is the second largest DBS operator and 
the fourth largest MWD, serving an estimated 10.12 million subscribers nationwide. Id. 

22 Rainbow DBS, which provides service under the brand name VOOM, reported an estimated 25,000 subscribers. 
Id. 

23 Dominion, which provides service under the brand name Sky Angel, does not publicly disclose its 
subscribership numbers on an annualized basis. Id. 
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8. Fired-Saielliie Service (‘%.liS’y. The FSS is a radiocommtmication service between earth 
stations at a spacified h e d  point m between any ked point within specified arcas and one or morc 
satellites?‘ Tk FSS, which utilizes m y  earth statim that unmnmicatc with M m m01c space 
stations, may bc used to provide subsuipt~on video smrice. lkefae,  to the extent FSS fiquencics are 
uscd to provide subsriptiion Saviccs, FSS falls within the SBA-rcagnid debition of Cable and Other 
Program Didbution, which includes all such cornpanics gcnuating $12.5 million or less in revenue 
aunwlly? Although a numbcr of cntitics M li& in the FSS, not all such licensees use FSS 
hqucncics to provide subscription services. Two of the DBS licensees (Echostar and DiracTv) have 
indicated interest m using FSS fkquencies to kcadcast signals to subscribers. It is possible that other 
entities could similarly usc FSS frequencies, although we are not aware of any entities that might do so. 

9. Cable and Other P r o g r ~ l  Dismbuiion. Cable system operators fall within the SBA- 
ncognid definitiion of Cable and Othcr Program Distnion, which includes all such companies 
perating $12.5 n$lion or less in revenue mwUy26 According to the Census Bureau data for 1997. 
there were a total of 1,311 firms that opaatcdfor themtire yew m the CDtegOty of Cable and other 
Program Distriiution. Of this total, 1,180 fmns hod mud receipts of& SI0 millioa and 811 

additional 52 fimu had rcoeiptS of $10 raillion or more. but lcss than $25 d b m z 7  In addition, limited 
p n l i  census data for 2002 indicates that thc total number of Cable and Other PIU~~~I I I  Disfributiun 
entities incnased approximately 46 paccnt between 1997 and 20OZrn Tk cOrmni&oa Csrimatts that 
the majority of providers m this category of Cable and othg Rogrnm Diseibutioo pn d l  businesses. 

10. Cable @siem Operators (Rae Reguhtion S h a h $ .  The Cummission has dcvelopcd. with 
SBA’s spproval, its own definition of a small cable gystcm opaator for the purpos# of mte mgulatim. 
Under the Comnnss ion’s rules, a “small cable cornpmy” is one saviag 400,OOO or fewer subscribers 
natio~wide.~ We last estimated that there wcre 1.439 cabk operators that qualifkd as small cable 

See 47 C.F.R 4 2.l(c). 

13 CFR 5 121.201,NAlCS codc 517510. 
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companies at the end of 1995.” Since then, some of those companies may have grown to s m e  more than 
400,000 subscribers, and others may have been involved in iransactions that caused them to be combined 
with other cable operators. Consequently, we estimate that there are fewer than 1,439 small entity cable 
system operators that may be affected by the proposals contained in this Notice. 

11. Cable System Operators (Telecom Act Standard). The Communications Act of 1934, as 
amended, also contains a size standard for a “small cable operator,” which is “a cable operator that, 
directly or through an affiliate, serves in the aggregate fewer than one percent of all subscribers in the 
United States and is not affiliated with any enbty or entities whose gross annual revenues in the aggregate 
exceed $250,000,000.’51 The Commission has determined that there are 67.7 million subscribers in the 
United States.”’ Therefore, an operator serving fewer than 677,000 subscribers shall be deemed a small 
operator, if its annual revenues, when combined with the total annual revenues of all of its affiliates, do 
not exceed $250 million in the aggregate.” Based on available data, we estimate that the number of cable 
operators serving 677,000 subscribers or less totals approximately 1,450. The Commission neither 
requests nor collects information on whether cable system operators are affiliated with entities whose 
gross annual revenues exceed $250 million,” and therefore is unable at this time to estimate more 
accurately the number of cable system operators that would qualify as small cable operators under the size 
standard contained in the Communications Act. 

12. Television Broadcasting. The SBA defmes a television broadcasting station as a small 
business if such station has no more than $12 million in annual receipts.)’ Business concerns included in 
this industry are those “primarily engaged in broadcasting images together with sound.”36 According to 
Commission staff review of the BIA Publications, Inc. Master Access Television Analyzer Database as of 

Paul Kagan Associates, Inc., Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995) 

47 U.S.C. 5 543(m)(2) 

32 See Public Notice, “FCC Announces New Subscriber Count for the Definition of Small Cable Operator,” 16 
FCC Rcd 2225 (2001) (“2001 Subscriber Count PIP’). In this Public Notice, the Commission established the 
threshold for determining whether a cable operator meets the definition of small cable operator at 677,000 
subscribes, and determined that this threshold will remain in effect until the Commission issues a superceding 
Public Notice. We recognize that the number of cable subscribers was recently estimated by the Commission to be 
almost 66.1 million, as of June 2004; see 2005 Cable Comptition Report, FCC 05-13, m9,21. However, 
because the Commission has not issued a public notice subsequent to the 2001 Subscriber Count PN, we propose 
to rely on the subscriber count threshold established by the 2001 Subscriber Count PN. 

33 47 C.F.R 5 76.901(f). 

The Commission does receive such information on a case-by-case basis if a cable operator appeals a local 34 

h c h i s e  authority’s linding that the operator does not qualify as a small cable operator pursuant to 5 76.901(t) of 
the Commission’s rules. See 47 U.S.C. 8 573. 

35 See 13 C.F.R. 5 121.201,NAICS Code 515120 (adopted Oct. 2002). 

36 NAICS Code 5 15 120. This category description continues, ‘These establishments operate television 
broadcasting studios and facilities for the programming and transmission of programs to the public. These 
establishments also produce or transmit visual programming to amiated broadcast television stations, which in 
turn broadcast the programs to the public on a predetermined schedule. Programming may originate in their own 
studios, from an affiliated network, or from external sources.” Separate census categories pertain to businesses 
primarily engaged in producing programming. See Motion Picture and Video Production, NAICS code 5 121 10; 
Motion Piclure and Video Distribution, NAICS Code 512120; Teleproduction and Other Post-Production Services, 
NAICS Code 512191; and Other Motion Picture and Video Indushes, NAICS Code 512199. 
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June 26,2004, about 860 of the 1,270 commercial television statim m the United States have revenues 
of $12 million OT less. We note, however, that, in sSScSSin whether a busincss concern quslifics as small 

likely ovmtatcs the number of small entities that might be affactcd by ow action, because the r e v ~ n ~ e  
figme on which it is based does not include or aprcgate revenues iium affiliated companies. There are 
also 2,127 low power teIa4sion stations 0. Gven the mane of this service, we Will presume tbat 
all LFTV licensees qualify as small entities under the SBA definition. 

13. In addition, an elcment of the dcfmition of "small busmess" is that the entity not be dominent 
in its field of opmtion. We ere unable at this ti= to dcfiae OT quanti@ the criteria that would establish 
whaha a specific television station is dominant in its field of operation. -b, the estimate of 
small businesses to which tules may apply do not exclude any television statim from the definition of a 
small busimss on this basis and me lhmfore over-inclusive to that extent. Also as noted, an &tid 
element of the ddinitioa of "small business" is that the entity must be indcpezdently owned and opcsatcd. 
We note that it is difficult at times to asscss thcsc critaia m the context of mcdia entities and our 
estimates of wall businesses to which they apply nuy be over-inclusive to this extent. 

14. Private cable Operators (pcos) also known as Satellite Masier Antenna Television 

distribution facilities that w e  closed transmission paths without using any public right+f-way. PCOs 
acquire video programming and dishiiute it via tmcstrial wiring m urban and ahurban multiple dwelling 
units such as aparbnmts and umdominiums, and commercial multiple tarant units such as hotels and 
office buildings. Thc SBA definition of d l  entities for Cable and Oma proSram Distribution Services 
includes F'COs and, thus, small entities am defined as all such companies gcacratine $12.5 million or less 
in annual spploximately 135 members m the Independent Multi-Family 
Communications Council (IMCC), the bade association that reprrsents pcos" Individual PCOs OW 
serve approximately 3,000-4,OoO s u b m i ,  but the larger Operations scrw BS many as 15,oOa-55,000 
subscribem. In total, Pcos currently m e  approximately 1.1 million subscrii!' Because these 

'on 
Furthcrmorr, we are not aware of any privately published ~ M I I ~  information regding tbcsc operators. 
Basedon the estimatednumbcrof opaptas and the estimatcdnumkr ofunits savedbythe largest ten 
PCOs, we belim tbnt a substanW munba of PCO qualify as small entities. 

2. Emtities Not Mrcdly AfTeeted By Proposed M a  

15. Because the SHVERA authorizes carriage of signiticantly viewed d m  only by "satellite 
carriers," we do not bclim that ow pmposcd d e s  implementing the SHVERA will directly affect other 
multicharmel video progranming distritora (MVPDB). such as horn satellite dish (HSD) services, 
multipmnt distriition savices (MDS)/mlticbannel multipoint distribution service @vfMDS), 

under the above defiition, business (control) afliliations f 7  must be included. OW estimate, thnrforr. 

(slu4w *stems. Pcos, also known as SMAW systems or private c d c a t i o n  opaatars, me r i b  

Cumntly, there 

operators PTC not rate regulptcd. mey ere not rcquircd to me financlpl data with the COmmLgol ' 

37 ''@3-= -1 uc .8sliatcs of csch otba whcn OIY ~0aCcmco-h m h  tbe powerto -1 tk 0th 
,,MpartympPtics -mk mbns to p o w  to cnml both" 13 CER 5 121.103(a)(l). 

FCC News R e h e ,  "Broa&wt Shtion Tot& as of septcmber 30,2002." 

13 CY& 5 121201,NAICS codc 517510. 

See 2005 Gible Comperirion Repori, FCC 05-13, q 110. Fxmiody, tk ConrmisPion rcpovtSa that lMCC had 40 

250 mmbcn, see Annwl Assgsmmt of the Stltua of Conpetition ir tbc Market for tbe Delivery of Vidco 
Rograanning, Tenth Annual Rcpori, 19 FCC REd 1606,1666,190 .. .W) ("2004 Cable Conrpairion Repod'). 

" See 2W5 W e  Compedtition Report, FCC 05-13, ' A 1  10. 
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Instructional Television Fixed Service (ITFS), local multipoint distribution service (LMDS) and open 
video systems (OVS). These other MVF’Ds were not included in the SHVERA and are therefore outside 
the scope of this JRFA. Nevertheless, although not required by the RFA, we invite comment from any 
small MVPDs which may be indirectly impacted from our proposed implementation of the SHVERA, but 
only to the extent that the impact on small entities can be minimized while fully implementing the 
SHVERA. 

16. Other Program Distribution. The SBA-recognized defmition of Cable and Other Program 
Distribution includes these other MVF’Ds, such as HSD, MDSiMMDS, ITFS, LMDS and OVS. This 
defmition provides that a small entity is one with $12.5 million or less in annual receipts.“ As previously 
noted, according to the Census Bureau data for 1997, there were a total of 1,311 firms that operated for 
the entire year in the category of Cable and Other Program Distribution. Of this total, 1,180 f m  had 
annual receipts of under $10 million and an additional 52 fim had receipts of $10 million or more, but 
less than $25 million.“ In addition, limited preliminary census data for 2002 indicates that the total 
number of Cable and Other Program Distribution entities increased approximately 46 percent between 
1997 and 2002.“ The Commission estimates that the majority of providers in this category of Cable and 
Other Program Distribution are small businesses. 

17. Home Satellite Dish (“HSD’Y Service. Because HSD provides subscription services, HSD 
falls within the SBA-recognized definition of Cable and Other Program Distribution, which includes all 
such companies generating $12.5 million or less in revenue annually? HSD or the large dish segment of 
the satellite industry is the original satellite-to-home service offered to consumers, and involves the home 
reception of signals transmitted by satellites operating generally in the C-band frequency. Unlike DBS, 
which uses small dishes, HSD antennas are between four and eight feet in diameter and can receive a 
wide range of unscrambled (free) programming and scrambled programming purchased from program 
packagers that are licensed to facilitate subsnibers’ receipt of video programming. There are 
approximately 30 satellites operating in the C-band, which cany over 500 channels of programming 
combined; approximately 350 channels are available free of charge and 150 are scrambled and require a 
subscription. HSD is difficult to quantify in terms of annual revenue. HSD owners have access to 
program channels placed on C-band satellites by programmers for receipt and distribution by MVPDs. 
Commission data shows that, between June 2003, and June 2004, HSD subscr ihhip  fell 60m 502,191 

‘’ 13 C.F.R 5 121.201,NAICS code 517510. This NAICS code applies to all services listed in this paragraph. 

43 U.S. Census Bureau, 1997. Economics and Statistics Administration, Bureau of Census, U.S. Department of 
Commerce, 1997 Economic Census, Subject Series - Establishment and Firm Size, Information Sector 5 1, Table 4 
at 50 (2000). The amount of $1 0 million was used to estimate the number of small business f m  because the 
relevant Census categories stopped at $9,999,999 and began at $10,000,000. No category for $12.5 million existed. 
Thus, the number is as accurate as it is possible to calculate with the available information. 

See US. Census Bureau, 2002 Economic Census, Industry Series: “Infonnation,” Table 2, Comparative 
Statistics for the United States (1997 NAICS Basis): 2002 and 1997, NAICS code 513220 (issued Nov. 2004). 
The preliminary data indicate that the number of total “establishments” increased from 4,185 to 6,118. In this 
context, the number of establishments is a less helpful indicator of small business prevalence than is the number of 
“firms,” because the latter number takes into account the concept of common ownership or control. The more 
helpful 2002 census data on firm, including employment and receipts numbers, will be issued in late 2005. 

*’ 13 C.F.F. $ 121.201,NAICS code 517510. 
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subscribas to 335,766 subscribers, a decline of more than 33 pacent? The Commission has no 
information regarding the a ~ u a l  revenue of the four CBand distriim. 

18. Wireless CabJe System. Wireless cable systems use the Multipoint Distriition Service 
("MDS'')" and Instructional Television Fixed Sa-vice (")M fiqucncies in the 2 GHz band to 
transmit video programming and provide broadband services to subscnbas. Local Multipoint 
Distribution Service ("LhfLI.9") is a fad broadbmd point-to-multipoint microwsvc service that provides 
for two-way video telccormnunieations.e As previously noted, the SBA definition of small entities for 
Cable and Other Program Dismition, which includes such compaqics g-ting $12.5 million in annual 
receipts, appears &icable to MDS, lTFS and LMDS. In addition, the Commission has defined small 
MDS and LMDS entities m the context of Commission liccnst auctions. 

19. It, the 1996 MDS auction," the Canmission defined a d l  business as an entity that had 

defmition of a mi' entity in the context of MDS auctions has becn approved by the SBA. In the M O S  
auction, 67 bidders won 493 licarses. Ofthe 67 auction Wirmcrs, 61 claimed status 86 a small buriness. 
At this time, the Connnission estimates that of the 61 small business MDS auction Wirmcrs, 48 rcnmin 
small business Iiansces. In addition to the 48 small busincsscs thut hold BTA authorizations, there arc 
approximatdy 392 incumbent MDS licensas that have gross renaues that arc mi more than $40 million 
and am thus considered d l  en ti tic^.^ MDS liccnr&s aad wirclcss cable oper8orS that did not 
participate m the MDS auction must rely on thc SBA definition of snmll cntities for Cable and other 
Rogram Distribution. Information available to us mdicatcs that ttaCrr arc appximatcly 850 of thcsc 

annual average gross revenues of less than $40 million in the prtvious tbr& calendar p r s . 5 '  This 

See 2005 Cable Conrpeition Report, FCC 05-13,q 64. HSD u&c&dup ' dalinalmomtho28perocnt 
bctwcenluac2002mdJune2003. S e 2 W C & l e ~ m p e l i i i a n R ~ r t ,  19MX:Rcd1654-55,fi73-4. 

" MDS, .Ira known as M u l t i c W I  Mdtipint D M o n  Scrvice ("MMDS"), is rcguLtcdby P m  21 of th 

seeAmdmmtofPuts 1,21,73,74d 101 o f c b t C o m m i s s i o n ' ~ R u l e s t o F ~ I h ~ o f F i x c d d  
Mobile Bmadhnd Access, Edwatid md o(ba Advanced Servias in tk 21562162 md 2500-2690 MHZ 
BMds, Pmt 1 of& Conmrksioa's Ruka - Furtbcr conp*itw Bidding- Amendmcaf OfPlrtSZl sod 
74 to E d k  Multipoint Distribution Service and the lnstnrtiolrpl T e W m  Fixcd scrvicc AmcndmDt of Psrts 

. ion's Rules 21 and 74 to !&gage in Fixcd Two-way Tmmmkim; Ammdmcd of Parts 21 .ad 74 of tk Conmusr 
' Tekvision Fixed Service Wim Regard to Licensing in tk hidtipint DislriWm Scrviee d in h t W 2 h O d  

farthcGulfofMnrico, 19FCCRcd14165(2004)("MDS/JTFSShder"). 

Conmusmoa's des; see47 C P R  Part 21, subgsrt K; md barbCmmlnnKdme BrooQwnd Radio S c h  (BRS); . .  

ms systulls me nguttedby Part 74 of the co~on'a lu lcr ; s&47  CPR m 7 4 ,  SUbpntL m, an 
dwatimd service, has bcenrcnamcdtk Fitwatio~~l Bmadbaml Service ( E B S ) ; s a ? ~ ~ O r d e r ,  19 FCC 
Rcd 14165. ITFS liccluees, howcva. ue pcrnmtodto kssc spechum forms qeration 

e Sec W Multipoint Distribution Service, 12 FCC Rcd 12545 (1997) ("W Order"). 

5oMDSAuctiOnNo.6bcganonNov~ 13,1W5,andcloscdOnu.rch28,1996. (67biddm-493 
Iicenm.) 

'' 47 C.FR 8 2l.%l@X1). 

' I  See ITFS Onler, 10 FCC Rcd at 9589. 

47 U.S.C. 8 309(j). Hrmdreds of stations were licmded to i.nanhnt hfDS k@nsCCS pria to inplemntation Of 
section 3%) of tk coutmum 'cations Act of 1934.47 U.S.C. 8 309(j). For thoe pn-auaion lisarreq tbc 

S12.5milIionorless). See13CIR# 121201,NAICSde517910. 
applieeble stnnd.rd iS =A'S d busirvJs Sk&? fM "Other t C k C O d t i O t B "  (md lWC@tS Of 
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licensees and operators that do not generate revenue in excess of $12.5 million annually. Therefore, we 
estimate that there are approximately 850 small MDS providers as defmed by the SBA and the 
Commission’s auction rules. 

20. While SBA approval for a Commission-defined small business size standard applicable to 
ITFS is pending, educational institutions are included in this analysis as small en ti tie^?^ There are 
currently 2,032 ITFS licensees, and all but 100 of these licenses are held by educational institutions. 
Thus, the Commission estimates that at least 1,932 ITFS licensees are small businesses. 

21. In the 1998 and 1999 LMDS auctions:’ the Commission defmed a small business as an entity 
that had annual average gross revenues of less than $40 million in the previous three calendar years?6 
Moreover, the Commission added an additional classification for a ”very small business,” which was 
defmed as an entity that had annual average gross revenues of less than $15 million in the previous three 
calendar years?’ These defmitions of “small business” and “very small business” in the context of the 
Lh4DS auctions have been approved by the SBA?8 In the fxst LMDS auction, 104 bidders won 864 
licenses. Of the 104 auction winners, 93 claimed status as small or very small businesses. In the LMDS 
re-auction, 40 bidders won 161 licenses. Based on this information, we believe that the number of small 
LMDS licenses will include the 93 winning bidders in the first auction and the 40 winning bidders in the 
re-auction, for a total of 133 small entity LMDS providers as defined by the SBA and the Commission’s 
auction rules. 

22. In sum, there are approximately a total of 2,000 MDS/MMDS/LMDS stations currently 
licensed. Of the approximate total of 2,000 stations, we estimate that there are 1,595 
MDS/MMDS/LMDS providers that are small businesses as deemed by the SBA and the Commission’s 
auction rules. 

23. Open Video Systems (“OVS’Y. The OVS framework provides opportunities for the 
distribution of video Fogramming other than through cable systems. Because OVS operators provide 
subscription services, OVS falls within the SBA-recognized defmition of Cable and Other Program 
Distribution Services, which provides that a small entity is one with $ 12.5 million or less in annual 
receipts.6o The Commission has certified 25 OVS operators with some now providing service. 
Broadband service providers (BSPs) are currently the only significant holders of OVS certifications or 

’4 In addition, the term “small entity” under SBREFA applies to small organizations (nonprofits) and to small 
governmental jurisdictions (cities, counties, towns, townships, villages, school districts, and special districts with 
populations of less than 50,000). 5 U.S.C. 55 601(4>(6). We do not collect annual revenue data on ITFS 
licensees. 

55 The Commission has held two LMDS auctions: Auction 17 and Auction 23. Auction No. 17, the first LMDS 
auction, began on February 18,1998, and closed on March 25,1998. (104 bidders won 864 licenses.) Auction 
No. 23, the LMDS re-auction, began on April 27,1999, and closed on May 12,1999. (40 bidders won 161 
licenses.) 

’6SeeLMDS Order, 12 FCC Rcd at 12545. 

”Id. 

See Letter to Daniel Phythyon, Chief, Wireless Telecommunications Bureau (FCC) fiom A. Alvara, ’8 

Administrator, SBA (January 6,1998). 

’9 See 47 U.S.C. 5 513. 

13 C.F.R. 6 121.201, NAICS code 517510. 
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local OVS hcbiscs,  even though OVS is one of four statutmily-recognized options for local exchange 
carriers (LECs) to offer video pragrarmning Srrvicts!’ As of June 2003, BSPs served approximately 1.4 
million subscriben. rrpremting 1.49 pmzm of all MVPD households." Among BSPs, however, those 
operating under the OVS framework arc in the minority, with approXrmately eight percent operating with 
an OVS certification.” Serving approximately 460,OOO of these subscribas, Miiates of Residential 
Communications Network, Inc. ( W W j  :s cllIFcntly the llrrgest BSP and 11th largest BAWD.- RCN 
mceivcd appmval rn operate OVS systems m New York Ciiy, Jhston, Washington, D.C. and other -. 
The Commission dos not have financial infomation regarding the entities authorid to p v i d e  OVS, 
some of which may not yet be operational. We thus believ. ,hat at least some of the OVS opcrarorc. rr iy  
qualify as small entities. 

D. De8cription of Pro]ccted Reporting, Record Keephg iud other Compliance Requii dments 

24% SHVERA was enacted to permit satellite carriage of Commissiondetennm ’ e d  
“significantly-viewed“ signals of out-of-markt broadcast stations to cmsuums. Thc SHVERA allows 
satellite carriers and broadesst antiom to obtain “significantly-viewed” status f a  satellite carriage 
pursuant to Section340ofthc Act, and thus docs notimposc my mandatary Rpating, nwrdheping and 
otha compliance qukmcnts, unless a satell~te carrier and station choosc to take advantage of the 
SHVERA’s pmvisim. The # NIC cbaagcs that we believe win direotly affect nportin& 
recodkcping and other compliance rrquirnmnts arc dcscn’bcd below.a 

25. This Notice proposes that satellite carriers and broadcpst shtiom seelring a “significantly 
viewed” designation fa a station and the cormrpmity ante:-mg such StrtMn pursaut to Scetion 340 will 
follow the a”.: petition pocns ww m plp~e for cable (and bmedust statim). s q u k d  by 
Sections 76.5,76.7 and 76.54 of the Commission’s rulcsP6 Therefore, entities &g a “signifiwfly 
viewed” designation would file a petition pursuant to the pleading rcqukmmts m Sactian 76.7(aX1) and 
use the mdhod dscribed h, Seetion 76.5410 demonstrate that the etstion is significmtly viewed as 
ddincd m Section 765(i). Parties filing such petitions must also comply with the Cxisting notification 
rq- . .  ?s of Scctim 76.54(~).~ 

26. Furtbmxm. this Notice proposes to (1) aeate a limited right f& a SFStion w distributor to 
assat nonduplication md cxclusivity rigbr with ~spect to a station d c d  by a satellite Carrie: as 
significantly view&, (2) allow that sign: sntly viewad station to assert the significantly viewed 
exception, just as a station would with respect to cable carriage.; and (3) allow the station or dish-ibutor 
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asserting exclusivity to petition the commission for a waiver from the exception.“ The assertion of these 
rights will require affected parties to file Section 76.7 petitions. 

27. This Notice also proposes to rely on the Commission’s existing Section 76.7 petition process 
as the procedural framework for the filing of complaints filed pursuant to new Section 340. Thus, we 
propose that interested parties that wish to report Section 340 violations may file a Petition for Special 
Relief under Section 76.7.69 

28. As required by Section 34O(g)(1), this Notice proposes a new rule, proposed Section 76.54(e), 
to require satellite carriers seeking to retransmit significantly viewed signals pursuant to new Section 340 
to provide 60 days written notice to all stations located in the local market. As required by Section 
340(g)(2), this Notice also proposes a new rule, proposed Section 76.54(0, to require satellite carriers 
retransmitting significantly viewed stations pursuant to new Section 340 to publish a list of all such 
stations on their website. These proposed rules do not impose any burden on broadcast stations, but 
rather are intended to protect the rights of broadcast stations, including small stations. 

E. Steps Taken to Minimize Significant Impact on Small Entities, and Significant Alternatives 
Considered 

29. The RFA requires an agency to describe any significant alternatives that it has considered in 
reaching its proposed approach, which may include the following four alternatives (among others): (1) the 
establishment of differing compliance or reporting requirements or timetables that take. into account the 
resources available to small entities; (2) the clarification, consolidation, or simplification of compliance or 
reporting requirements under the rule for small entities; (3) the use of performance, rather than design, 
standards, and (4) an exemption kom coverage of the rule, or any part thereof, for small entities.” 

30. With respect to the implementation of new Section 340, the SHVERA does not offer much 
flexibility with respect to minimizing its impact on small entities. In seeking regulatory parity with cable 
operators, Congress sought to apply to satellite carriers the existing regulatory framework concerning the 
distribution of significantly viewed signals?’ Accordingly, the SHVERA authorizes satellite carriage of 
significantly viewed stations using the same framework in place for the cable carriage context that has 
been in effect as of April 15, 1976.7’ Therefore, the Commission does not have discretion to choose an 
alternate means of implementing the SHVERA. 

31. Notably, the nature of new Section 340 is permissive, meaning only satellite carriers that 
choose to cany significantly viewed stations would be impacted by our proposed implementation of the 
statute. Likewise, only television broadcast stations seeking carriage as significantly viewed would be 
impacted. The compliance requirements of cable operators with respect to carriage of significantly 
viewed stations are not changed. 

See, supra, Section III.A.5. ofthe Notice. 

See 47 C.F.R 5 76.7; see also, supra, Section III.D.1. of the Notice. 

5 U.S.C. 8 603(c)(l)-(c)(4) 

See 17 U.S.C. 5 119(a)(3); Home Commerce Committee Reporl at 1 (Purpose of the SHVERA includes 
“increasing regulatory parity by extending to satellite carriers the same type of authority cable operators alrcady 
have to carry ‘significantly viewed’ signals into a market”); see aka supra, Section III.A.3. of the Notice. 

68 

69 

71 

17 U.S.C. 5 119(a)(3). 72 
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32. The statute’s compliance mquimments primarily impact satellite carriers, such as DBS 
providm. As previously noted, there are now mly four DBS l i m s ,  none of which arc small entities. 
Small businesses do not generally have the fmancial ability to become DBS licensees becausc of the high 
implementation costs associated with satellite services. Moreova; the statute confers a benefit to satellite 
canias, enabling them to csrry significantly viewed statim. 

33. Nevertheless, to the extent they are affmtcd, we urge snall broadcast stations and small cable 
and satellite ~vpcrators to provide data on the impact of the proposals and issues raised m the Notice, 
inctudiog how we might tailor our proposals to address and minimkc the impact on small busi.llesses. We 
expect tbat, whichever altemativcs arc chosen, the Commission will seck to minimize any adverse effects 
on small entiti- to tbe extent pmlitted by statute. 

34. We believe that the SHVERA will benefit some number of small broadad stations by 
offcring them thc opportunity to be a sigdicantly viewed station that will be del ivad to more viewers. 
We recognize, hownrn, that &ere is also the p s i  that small in-market statim will fkce a 
;ompctitive lmpDct firm the entry of out-of-murkct sigaificantly v i d  stations. W e  do not believe it is 
possible to meas~ whctha small statim are or less likely to bmefit m this regard, but invite 
comment on this question. 

35. While the statute docs not impac any rcquimncnts on amall cable operntors, it is possible 
that such small entities cnuld faec a coop? . re impact b u s e  of the bcncfit c o n f d  to satellite 
camiaa. In fa*, the elqmss mtmt of the a&.; wa6 to level the COmpeMivc playing field barnen cable 
operatars and satellite congress, bowever, ncognipd that tbc S- may impact the 
colllpetitivencss of small cable opaataas, and thus direaed the CorrmriSSion to conduct an h@Y in B 
separate proceeding on the impact of specific pmvisions of tbc Comnnmicatianr Act of 1934, 
amaldcd, tkc  SHVERA provisions, and Commission r u k s  on mmpctitim m the MVPD market?‘ 
~ccordingly, the commission has isrued a pubtic ~otioe to initiate this inquiry.’’ 

F. Federal Rules wbleh DupUcate, Overlap, or COnmct with tbe Commission’s Pro@ 

36. None. 

G. Report to Conpas 

37. Thc Commission will send a copy of the Notice. including this IRFA, io a mptt  to b,e sent to 
Gmgrcss pumant to the Small Buskress Regulatory Enf-t FairaesS Act of 1996. In phirtion, the 
camr6ssion will smd a copy of the Notice, including the IRFA, to the Chief counsCl for Advocacy of 
the Small Business Admimistration. A copy of the Notice aud IRFA (or summaries thereof) will also be 
published in the Federal R~gister.~ 

’’ See id. 

“see scction 208 o f m  EX -ion is -to submit anpoa to cmgrcss on the mdts of its 
inquiry M lata than nine months after s ” s  awtmcot date (Le., scptcmba 8,2005). 

’’ Public Notkc, “Media Bureau Sccks Commnt For Insuiry Requited By the an Rules Affecting Comp&ion In 
the Tckvisii M ~ k e t p ~ ”  MB M e t  No. 05-28, DA 05-169 (%I. Jan 25, ZOOS) (conmmts an due March 1, 
200.5; replies arc due March 16,2005.). 

76 See 5 U.S.C. 0 SOl(a)(l)(A). 

“see 5 U.S.C. 8 m). 


